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Introduction

Each year, the DISAM Journal publishes a summary of the legislation that impacts U.S. security assistance and other related international programs. This report is intended to alert all security assistance and security cooperation community members to the collective changes or continued requirements in legislation that will influence program planning and implementation for the coming year.  As has been done in the past, the report is in outline form, with key topics highlighted to facilitate locating specific statutory references.  

Because of delays in the FY2009 legislative process, this article will only contain discussion of the laws that pertain to FY2009 security cooperation programs.  Security assistance legislation was not available until 11 March 2009 with the enactment of the Omnibus Appropriations Act, 2009, P.L.111-08. Because of the changes in the Administration and Congress and its senior leadership and the accompanying delay in the legislative process, a summary for FY2009 security assistance allocations was not available until 7 May 2009 when general program funding requests for FY2010 were published.  This general summary with highlights by Department of State can be viewed at   http://www.state.gov/documents/organization/122513.pdf.  A more detailed country and program funding discussion for FY2010 was finally made available on 28 May 2009 with the publication of the Congressional Budget Justification (CBJ) for Foreign Operations, FY 2010.  This 1,000 pages plus FY2010 CBJ which also includes the initial estimated funding allocation for FY2009 and the pending supplemental funding request for FY2009 can be viewed at http://www.state.gov/f/releases/iab/fy2010cbj/pdf/index.htm.  In the past, this document has been made available online to start the appropriations process in early February.  A second article will be provided in a subsequent DISAM Journal addressing FY2009 security assistance program and specific funding.

The FY2009 appropriations season included two large appropriations acts and continuing resolutions (CRs) with the first one, the Consolidated Security, Disaster, and Continuing Appropriations Act, 2009, P.L. 110-329, 30 September 2008, providing FY2009 appropriations for the Department of Defense and Homeland Security plus Defense Construction and Veterans Affairs. This law also provided the CR authority for the remaining nine FY2009 appropriations lasting until midnight, 6 March 2009.  A shorter five day CR was provided by P.L.111-6, 6 March 2009, until final enactment of the nine appropriations on 11 March 2009 within the Omnibus Appropriations Act, 2009, P.L.111-8, to include the Division H, Department of State, Foreign Operations, and Related Programs Appropriations Act (S/FOAA), 2009.  The security cooperation essential defense authorization act was enactment on 14 October 2008 as the Duncan Hunter National Defense Authorization Act (NDAA) for Fiscal Year 2009, P.L.110-417.

The following four pieces of legislation are to be further summarized in this article as they relate to U.S. security assistance, security cooperation, and other international programs.  Certain highlights within the laws are provided.

· The Consolidated Security, Disaster, and Continuing Appropriations Act, 2009, P.L.110-329, 30 September 2008.
· This law can be viewed on the internet at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_bills&docid=f:h2638enr.txt.pdf. 
· Appropriates $465,000,000 in Economic Support Funding (ESF) to include $365,000,000 for Georgia and $100,000,000 for Haiti and other Caribbean countries.
· Appropriates $83,273,000 for the Overseas Humanitarian, Disaster, and Civic Action (OHDACA) program.
· Continues to prohibit the use of FY2009 DoD funds for the approval or licensing of the sale of the F-22.
· Appropriates $177,237,000 for Israeli cooperative programs.
· The Duncan Hunter National Defense Authorization Act (NDAA) for Fiscal Year 2009, P.L.110-417, 14 October 2008.
· This law can be viewed on the internet at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_public_laws&docid=f:publ417.110.pdf. 
· Restricts USSOUTHCOM obligation of funds for development assistance activities already being conducted or planned by other federal agencies.
· Authorizes the use of Navy O&M funding to establish, develop, and maintain non-conventional assisted recovery capabilities.
· Further amends the FY1998 “1033” DoD counterdrug assistance authority to the end of FY2009 and to also include Guinea-Bissau, Senegal, El Salvador, and Honduras.
· Provides DoD authority to establish a Center for Complex Operations.
· Expresses the sense of Congress for the development of a C-17 commercial variant.
· Provides the authority for a standing advisory panel for the improvement of coordination among the Departments of Defense and State and USAID on matters of national security.
· Extends the FY2008 $75,000,000 “1206” authority to build the capacity of Pakistan Frontier Corps to the end of FY2009.
· Extends the FY2007 “1202” authority for the one year loan of certain significant military equipment (SME) using acquisition and cross-servicing agreements (ACSAs) to the end FY2011.

· Extends the FY2006 “1206” authority to build the capacity of foreign military forces to the end of FY2011 and increases the authority to $350,000,000 annually.

· Extends the FY2006 “1207” authority for DoD security and stabilization assistance to DoS to the end of FY2009.

· Extends the FY2005 “1208” authority for the support of special operations to combat terrorism to the end of FY2013 and increases the authority to $35,000,000 annually.

· Increases the annual authority for the Regional Defense Combating Terrorism Fellowship Program (CTFP) to $35,000,000 annually.

· Stating the sense of Congress that the government of Iraq should assume increasing responsibility for Commanders’ Emergency Response Program (CERP), authorizes the appropriation of $1,700,000,000 during FY2008 and $1,500,000,000 during FY2009 for CERP,
· Authorizes DoD participation in any multilateral military center of excellence.

· Authorizes the appropriation of $434,135,000 for the Cooperation Threat Reduction (Nunn-Lugar) program.
· The Naval Vessel Transfer Act of 2008, P.L.110-429, 15 October 2008.
· This law can be viewed on the internet at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_public_laws&docid=f:publ429.110.pdf.

· Authorizes the transfer of four ships among Pakistan, Chile, and Peru as grant excess defense articles (EDA).
· Beginning 30 June 2009, and every four years thereafter, requires a report assessing to the extent to which Israel possesses a qualitative military edge (QME) over military threats to Israel.

· Amends Section 36, AECA, with the requirement for certification relating to a proposed defense sale or export to any country in the Middle East other than Israel, a determination that Israel’s QME will not be adversely affected.
· Authorizes the FY2009 appropriation of $2,550,000,000 for the Israeli Foreign Military Financing Program (FMFP) of which $670,650,000 shall be available for procurement in Israel.

· Amends the AECA throughout adding the Republic of Korea to the group of countries [NATO countries plus three (now four)] generally providing for greater dollar thresholds for notifying Congress of proposed sales, exports, leases, and third country transfers.  Also provides for the 15-day (vice 30-day) advance notification window.
· The William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, P.L.110-457, 23 December 2008.
· This law can be viewed on the internet at http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=110_cong_public_laws&docid=f:publ457.110.pdf.
· Amends Section 105(d)(7), Trafficking Victims Protection Act of 2000, P.L.106-386, 28 October 2000, requiring the annual Attorney-General to report to Congress to include activities or actions by federal agencies for the enforcement of Section 106(g), P.L.106-386, to include educational efforts for, and any disciplinary actions taken against, members of the U.S. armed forces.  This report is to also include any efforts to ensure USG contractors or subcontractors do not engage in trafficking in persons.
· Includes the Child Soldiers Prevention Act of 2008, prohibiting grant EDA, IMET, FMFP, and licensed sales (DCS) to governments identified by the annual SecState trafficking in persons (TIP) report using children as soldiers to also include those used in a support activity such as a cook, porter, messenger, medic, guard, or sex slave.
Reference Sources


The following abbreviated titles will assist in identifying principal sources of information used in this article.  The laws and associated congressional reports can be viewed at the Library of Congress “Thomas” webpage located at http://thomas.loc.gov.

· SAMM:  Security Assistance Management Manual, DoD 5105.38-M, 3 October 2003, with changes.  It is maintained electronically and can be viewed on the DSCA webpage at http://www.dsca.mil/samm/.

· FAA:  Foreign Assistance Act of 1961, as amended, Public Law (P.L.) 87-195, 4 September 1961 [22 U.S.C. 2151, et seq.].
· AECA:  Arms Export Control Act, as amended, P.L. 94-329, 30 June 1976 [22 U.S.C. 2751, et seq.].

· P.L. 96-465: Foreign Service Act (FSA) of 1980, as amended, P.L. 96-465, 17 October 1980 [22 U.S.C. 3903, et seq.].

· P.L. 99-239, Compact of Free Association, P.L. 99-239, 14 January 1986.
· P.L. 105-85:  National Defense Authorization Act, Fiscal Year 1998, 18 November 1997.

· P.L. 106-386:  Trafficking Victims Protection Act of 2000, P.L. 106-386, 28 October 2000.
· P.L. 106-398:  Floyd D. Spence National Defense Authorization Act for Fiscal Year 2001, P.L. 106-398, 30 October 2000.
· P.L. 108-136:  National Defense Authorization Act, Fiscal Year 2004, P.L. 108-136, 24 November 2003.
· P.L. 108-375:  Ronald W. Reagan National Defense Authorization Act, Fiscal Year 2005, P.L. 108-375, 28 October 2004.
· P.L. 109-163:  National Defense Authorization Act for Fiscal Year 2006, P.L. 109-163, 6 January 2006.
· P.L. 109-364:  National Defense Authorization Act, Fiscal Year 2007, P.L. 109-364, 17 October 2006.

· P.L. 110-181:  National Defense Authorization Act, Fiscal Year 2008, P.L. 110- 181, 28 January 2008.

· P.L. 110-329:  Consolidated Security, Disaster, and Continuing Appropriations Act, 2009, P.L. 110-329, 30 September 2008.

· P.L. 110-329:   Department of Defense Appropriations Act, 2009, Division C, P.L. 110-329, 30 September 2008.

· P.L. 110-417:  Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, P.L. 110-417, 14 October 2008.

· P.L. 110-417:  Reconstruction and Stabilization Civilian Management Act of 2008, Sections 1601-1608, P.L. 110-417, 14 October 2008.

· P.L. 110-429:  Naval Vessel Transfer Act of 2008, P.L. 110-429, 15 October 2008.

· P.L. 110-457: William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, P.L. 110-457, 23 December 2008.

· P.L. 110-457:  Child Soldiers Prevention Act of 2008, Sections 401-407, P.L. 110-457, 23 December 2008.

· P.L. 111-6:  Making Further Continuing Appropriations for Fiscal Year 2009, and for other Purposes, P.L. 111-6, 6 March 2009.

· P.L. 111-08:  Omnibus Appropriations Act, 2009, P.L. 111-08, 11 March 2009.

· P.L. 111-08:  Department of State, Foreign Operations, and Related Programs Appropriations Act (S/FOAA), 2009, Division H, P.L. 111-08, 11 March 2009.

Security Cooperation Legislation for Fiscal Year 2009
Consolidated Security, Disaster, and Continuing Appropriations Act, 2009, P.L.110-329, 30 September 2008

· Provides for the U.S. domestic emergency relief resulting generally from wild fires, hurricanes, tornadoes, and flooding that occurred through 2008.  Also provides for the FY2009 annual appropriations for the Departments of Defense and Homeland Security, military construction and veteran affairs, and a continuing resolution for the nine remaining annual appropriations for FY2009 through 6 March 2009, to include the one for the Department of State, foreign operations, and related programs (S/FOAA).

· The law is divided into five parts:

· Division A – Continuing Appropriations Resolution, 2009.
· Division B – Disaster Relief and Recovery Supplemental Appropriations Act, 2008.
· Division C – Department of Department Appropriations Act, 2009.
· Division D – Department of Homeland Security Appropriations Act, 2009.
· Division E – Military Construction and Veterans Affairs Appropriations Act, 2009.
Division A – Continuing Appropriations Resolution, 2009
· Section 101 appropriates amounts for FY2009 determined as necessary at a rate for operations provided in the applicable appropriations acts for FY2008 unless stated otherwise in this Act.

· Section 104 provides that no appropriations or funds made available by this Act shall be used to initiate or resume any project or activity for appropriations, funds, or other authority were not available during FY2008.

· Section 106 provides, unless stated otherwise, appropriations and funds made available and authority granted pursuant to this joint resolution shall be available until whichever of the following occurs first:  (1) the enactment into law of an appropriation for any project or activity provided for in this joint resolution, (2) the enactment into law of the applicable appropriation act for FY2009, or (3) 6 March 2009.

· Section 165 authorizes $670,650,000 in the Foreign Military Financing Program (FMFP) to be made available for procurement and research and development in Israel.  The FY2009 FMFP amount for Israel is to be $2,550,000,000.

Division B – Disaster Relief and Recovery Supplemental Appropriations Act, 2008

Title II, Other Supplemental Appropriations

Department of State, Bilateral Economic Assistance

Economic Support Fund

· Appropriates $465,000,000 to remain available until 30 September 2010, of which $365,000,000 shall be available for assistance for Georgia and the region for humanitarian and economic relief, reconstruction, energy-related programs and democracy activities.  The funding for Georgia may be transferred to and merged with funds appropriated under Assistance for the Independent States of the Former Soviet Union, and International Disaster Assistance. 
· Additionally, not less than $100,000,000 of this funding shall be made available for hurricane relief and reconstruction assistance in Haiti and other Caribbean countries.
Division C – Department of Defense Appropriations Act, 2009
Title II, Operation and Maintenance

Operation and Maintenance, Defense-Wide

· Appropriates $25,939,466,000 of which not more than $50,000,000 may be used for the Combatant Commander Initiative Fund (CCIF) authorized by 10 U.S.C. 166a.

Oversea Humanitarian, Disaster, and Civic Aid
· Appropriates $83,273,000 to remain available until 30 September 2010 for the Overseas Humanitarian, Disaster, and Civic Aid (OHDACA) programs authorized by 10 U.S.C. Sections 401, 402, 404, 407, 2557, and 2561.
Cooperative Threat Reduction Account

· Appropriates $434,135,000 to remain available until 30 September 2011 for originally entitled Nunn-Lugar assistance to the republics of the former Soviet Union for, among other related things, facilitating the elimination and the safe and secure transportation and storage, and nonproliferation of nuclear, chemical, and other weapons and related technologies.  $12,000,000 of this funding shall be available only to support the dismantling and disposal of nuclear submarines, their reactors components, and security enhancements for transport and storage of nuclear warheads in the Russian Far East.
Title VI, Other Department of Defense Programs

Defense Health Program

· Appropriates $25,825,832,000 for DoD medical and health care programs not otherwise provided for and as authorized by law.  Not less than $8,000,000 of this funding shall be available for HIV prevention educational activities undertaken in connection with U.S. military training, exercises, and humanitarian assistance activities conducted primarily in African nations. 

Drug Interdiction and counter-Drug Activities, Defense

· Appropriates $1,096,743,000 for DoD drug interdiction and counter-drug activities, for transfer to appropriations available to the DoD for military personnel of the reserve components serving under the provisions of Titles 10 and 32 of the U.S. Code, for operation and maintenance, for procurement, and for research, development, test and evaluation.

Title VIII, General Provisions

Foreign National Employee Compensation (Section 8002)

· During the current fiscal year, provisions of law prohibiting the payment of compensation to, or employment of, any person not a citizen of the U.S. shall not apply to DoD personnel.
· Salary increases granted to direct and indirect hire DoD foreign national employees funded by this act shall not be at a rate in excess of the percentage increase authorized by law for DoD civilian employees whose pay is computed under the provisions of 5 U.S.C. 5332, or at a rate in excess of the percentage increase provided by the appropriate host nation to its own employees, whichever is higher.
· This section shall not apply to DoD foreign service national employees serving at U.S. diplomatic missions whose pay is set by the Department of State under the Foreign Service Act of 1980.
· The limitations of this provision shall not apply to DoD foreign national employees in the Republic of Turkey.
Humanitarian and Civic Action (Section 8012)
· Within the funds appropriated for the operation and maintenance of the armed forces, funds are hereby appropriated pursuant to 10 U.S.C. 401 for humanitarian and civic costs under 10 U.S.C. Chapter 20.  Such funds may also be obligated for humanitarian and civic costs incidental to authorized operations and pursuant to 10 U.S.C. 401.  These obligations shall be reported as required by 10 U.S.C. 401(d).
· Funds available for operation and maintenance shall be available for providing humanitarian and similar assistance by using Civic Action Teams in the Trust Territories of the Pacific Islands (TTPI) and freely associated states of Micronesia pursuant to the Compact of Free Association authorized by P.L.99-239.
· When determined by the Secretary of the Army that such action is beneficial for graduate medical education programs conducted at army medical facilities located in Hawaii, the Secretary may authorize the provision of medical services at such facilities and transportation, on a nonreimbursable basis, for civilian patients from American Samoa, the Commonwealth of the Northern Mariana Islands, the Marshall Islands, the Federated States of Micronesia, Palau, and Guam.

Contributions from the Government of Kuwait (Section 8024)

· During FY2009, DoD is authorized to incur obligations not to exceed $350,000,000 for purposes specified in 10 U.S.C. 2350j(c) in anticipation of receipt of contributions only from the government of Kuwait.  Upon receipt of such contributions, the funding shall be credited to the appropriations or fund which incurred such obligations.  
Assistance for the Democratic People’s Republic of Korea (Section 8044)

· No funds appropriated or otherwise made available in this Act may be obligated or expended for assistance to the Democratic People’s Republic of Korea unless specifically appropriated for that purpose.
Drug Interdiction or Counter-Drug Activities (Section 8047)

· No funds available to DoD for any fiscal year for drug interdiction or counter-drug activities may be transferred to any other U.S. department or agency except as specifically provided in an appropriations law.  No funds available to the CIA for any fiscal year for drug interdiction or counter-drug activities may be transferred to any other U.S. department or agency except as specifically provided in an appropriations law. 

Defense Funding for the Transfer of Defense Articles or Services to another Country or International Organization (Section 8051)

· No FY2009 DoD funds may be obligated or expended to transfer defense articles or services (other than intelligence services) to another nation or international organization for below specified activities unless the congressional defense and foreign relations committees are notified fifteen days in advance of the transfer.
· The specified activities include any international peacekeeping, peace-enforcement or humanitarian assistance operation, or similar UN activities under an authority of the UN Security Council resolution or any other international peacekeeping, peace enforcement, or humanitarian assistance operation.
· This notification shall include a description of the transfer, value of the transfer, a statement whether the inventory requirements of all elements of the U.S. armed forces, including the reserve components, for the type of transfer have been met; and whether the items to be transferred will have to be replaced.  If replacement is required, how does the President propose to provide the funds for such a replacement.
Medical Supplies for American Samoa (Section 8058)

· Notwithstanding any other provision of law, FY2009 DoD funds, and hereafter, shall be made available to provide transportation of medical supplies and equipment, on a nonreimbursable basis, to American Samoa.
F-22A Advanced Tactical Fighter (Section 8059)
· No FY2009 DoD funds may be used to approve or license the sale of the F-22A advanced tactical fighter to any foreign government.
Procurement from Foreign Sources (Section 8060)
· The Secretary of Defense, on a case-by-case basis, waive with respect to a foreign country each limitation on the procurement of defense items from foreign sources provided in law, if determined that the application of the limitation with respect to that country would invalidate cooperative programs entered into between DoD and the foreign country, or would invalidate reciprocal trade agreements for the procurement of defense items entered into under 10 U.S.C. 2531, and the country does not discriminate against the same or similar defense items procured in the U.S. for that country.  This section applies with respect to:
· Contracts and subcontracts entered into on or after enactment of this law, and
· Options for the procurement of items that are exercised after such enactment date under contracts that were entered into before such enactment if the option prices are adjusted for any reason other than the application of this waiver authority.

· Wavier does not exist for certain listed items.

Training with Foreign Security Force Units (Section 8061)
· No FY2009 DoD funds may be used to support any training program involving a unit of the security forces of a country if the Secretary of Defense has received credible information from the Department of State that the unit has committed a gross violation of human rights, unless all necessary corrective steps have been taken.
· The Secretary of Defense in consultation with the Secretary of State shall ensure that prior to a decision to conduct any such training, full consideration is given to all credible information available to the Department of State relating to human rights violations by foreign security forces.
· After consultation with the Secretary of State, the Secretary of Defense may waive this prohibition if determined such waiver is required by extraordinary circumstance.
· Not more than fifteen days after the waiver, the Secretary of Defense shall submit a report to the congressional defense committees describing the extraordinary circumstances, the purpose and duration of the training program, U.S. and foreign forces involved in the training, and the information relating to human violations that necessitated the waiver.
Israeli Cooperative Programs (Section 8076)

· $177,237,000 of the FY2009 DoD funds appropriated under the heading “Research, Development, Test, and Evaluation, Defense-Wide” shall be made available for the Israeli cooperative program.
· $74,342,000 of this funding shall be made available for the production of Arrow missile components in the U.S. and components and missiles in Israel to meet Israel’s defense requirements, consistent with each nation’s laws, regulations, and procedures.
· Funds made available under this provision for production of missiles and components may be transferred to appropriations available for the procurement of weapons and equipment, to be merged with and to be available for the same time period and the same purposes as the appropriation to which transferred.

· This transfer authority is in addition to any other transfer authority in this Act.
· $30,000,000 of this funding shall be made available for an upper-tier component to the Israeli Missile Defense Architecture.
· $72,895,000 of this funding shall be made available for the Short Range Ballistic Missile Defense (SRBMD) program.
Asia Pacific Regional Initiative Program (Section 8099)
· Up to $15,000,000 in funding appropriated under the heading Operation and Maintenance, Navy may be made available for the Asia Pacific Regional Initiative Program for the purpose of enabling the Pacific Command to execute Theater Security Cooperation activities such as humanitarian assistance and payment of incremental and personnel costs of training and exercising with foreign security forces.
· This funding made available for this purpose may be used, notwithstanding any other funding authorities for humanitarian assistance, security assistance, or combined exercise expenses.
· None of this funding may be obligated to provide assistance to a country that is otherwise prohibited by law from receiving such assistance under any other provision of law.

Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, P.L.110-417, 14 October 2008

· Introduced in the House on 31 March 08 as HR5658.  Reported out of the House Armed Services Committee (HASC) as H.Rpt. 110-652 in two parts:  Part I on 16 May and Part II on 20 May.  Passed almost immediately by the House on 22 May to be received in the Senate on 3 June 08.
· The Senate introduced their own version on 12 May 08 as S3001.  The Senate Armed Services Committee (SASC) reported the bill out also on 12 May as S.Rpt. 110-335.  It was passed much later by the Senate on 17 September and passed on to the House which passed the Senate version on 24 September. It was presented to the President on 6 October and enacted on 14 October 2008 as P.L.110-417.
Division A – Department of Defense Authorizations

Title V – Military Personnel Policy

Subtitle E – Education and Training

Promotion of Foreign and Cultural Exchange Activities at Military Service Academies (Section 541)

· Amends 10 U.S.C. with a new sections 4345a (USMA), 6957b (USNA), and 9345a (USAFA) each entitled “Foreign and cultural exchange activities” authorizing the respective service secretaries to permit students, officers, and other representatives of a foreign country to attend the academy for periods of not more than two weeks if the secretary determines that the attendance contributes significantly to the development of foreign language, cross-cultural interactions and understanding, and cultural immersion of the cadets or midshipmen.

·  The secretaries are authorized to pay the travel, subsistence, and similar personal expenses of such persons incurred to attend the academies.  These individuals are not to be considered as enrolled at the academies.  Expenditures from appropriated funds in support of such activities may not exceed $40,000 during any fiscal year.

Title IX – Department of Defense Organization and Management

Subtitle E – Other Matters

Enhancement of Authorities relating to Department of Defense Regional Centers for Security Studies (Section 941)

· Amends 10 U.S.C. 184(f) with a new subparagraph (6) extending the availability of funds from one fiscal year to the end of the following fiscal year effective 1 October 2008.

· Authorizes the Secretary of Defense, with the concurrence of the Secretary of State,  to waive during FY2009 and FY2010 reimbursement otherwise required by 10 U.S.C. 184(f) of the costs of activities of regional centers for personnel of nongovernmental and international organizations who participate in activities of the centers that enhance cooperation of nongovernmental and international organizations with U.S. forces.  The Secretary of Defense must determine that such attendance of such personnel without reimbursement is in the U.S. national security interests.

· The waiving of reimbursement during any fiscal year may not exceed $1,000,000.  Any waived reimbursements are to be included in the annual reports for FY2010 and FY2011 required by 10 U.S.C. 184(h) to Congress.

Restriction on Obligation of Funds for United States Southern Command Development Assistance Activities (Section 942)

· Not later than 120 days after enactment of this Act [about 14 February 2009], The Secretary of Defense is to submit a report to the congressional defense committees describing development assistance activities carried out by U.S. Southern Command during FY2008 and planned for FY2009.  The report is to be certified by the Secretary that the activities:

· Will not adversely diminish the ability of USSOUTHCOM or its components to carry out its combat or military missions,

· Do not divert resources from funded or unfunded requirements of USSOUTHCOM in connection with the role of DoD under 10 U.S.C. 124 as the single lead agency of the federal government for the detection and monitoring of aerial and maritime transit of illegal drugs into the U.S.,

· Are not unnecessarily duplicative of activities already conducted or planned to be conducted by any other federal department or agency during FY2009, and

· Are designed, planned, and conducted to complement joint training and exercises, host-country capacity building, or similar activities connected to the responsibilities of USSOUTHCOM.

· Of the amounts appropriated pursuant to an authorization of appropriations in this Act, or otherwise made available for FY2009 for operation and maintenance (O&M) for USSOUTHCOM, not more than 90 percent may be obligated or expended until 30 days after the required certification is received by the congressional defense committees.

· “Development assistance activities” is defined to mean assistance activities carried out by USSOUTHCOM that are comparable to the assistance activities carried out by the U.S. under:

· FAA, Part I, Chapters 1, 10, 11, and 12, plus

· And other provision of law for purposes comparable to the purposes for which assistance activities are carried out under the above referenced FAA programs.

Authorization of Non-Conventional Assisted Recovery Capabilities (Section 943)

· Upon a determination of a commander of a combatant command that an action is necessary in connection with a non-conventional assisted recovery effort, and with the concurrence of the relevant chief(s) of mission, an amount not to exceed $20,000,000 appropriated pursuant to an authorization of appropriations or otherwise made available for operation and maintenance (O&M), Navy, may be used to establish, develop, and maintain non-conventional assisted recovery capabilities (NCARC).
· The Secretary of Defense shall establish procedures for the exercise of this authority and notify the congressional defense committees of these procedures before exercising them.

· NCARC may, in limited and special circumstances, include the provision of support to foreign forces, irregular forces, groups, or individuals in order to facilitate the recovery of DoD or USCG military or civilian personnel, or other individuals who, while conducting activities in support of U.S. military operations, become separated or isolated and cannot rejoin their units without the assistance of these authorized capabilities.  This support may include the provision of limited amounts of equipment, supplies, training, transportation, or other logistical support or funding.

· Upon using this NCARC authority to make funds available for such support, the Secretary of Defense shall notify the congressional defense committees in writing within 72 hours of the use of such authority.

· An annual report to also be provided not later than 30 days after the end of the fiscal year on such support provided during the fiscal year to include the recipient of such support and the amount obligated to provide the support.

· This NCARC authority does not constitute authority to:

· Build the capacity of foreign military forces or provide security and stabilization assistance as authorized respectively by Sections 1206 and 1207, National Defense Authorization Act for Fiscal Year 2006, as amended, P.L.109-163, 6 January 2006.

· Provide assistance that is otherwise prohibited by any other provision in law, including any provision of law relating to the control of exports of defense articles or services.

· This authority is to expire 31 September 2011.

Title X – General Provisions

Subtitle B – Policy Relating to Vessels and Shipyards

Reimbursement of Expenses for Certain Navy Mess Operations (Section 1014)

· Of the amounts appropriated for O&M, Navy, not more than $1,000,000 may be used to pay the charge established under 37 U.S.C. 1011 for meals sold by messes for U.S. Navy and naval auxiliary vessels for the following:
· Members of nongovernmental organizations (NGOs) and officers or employees of host and foreign nations when participating in or providing support to U.S. civil-military operations, and
· Foreign national patients treated on naval vessels during the conduct of U.S. civil-military operations, and their escorts.
· This authority shall expire on 30 September 2010.
· Not later than 30 March of each year during this authority period to pay for meals, the Secretary of Defense shall submit a report to Congress on the use of such authority.
Subtitle C – Counter-Drug Activities

Extension of Reporting Requirement Regarding Department of Defense Expenditures to Support Foreign Counter-Drug Activities (Section 1021)

· Further amends Section 1022 of the NDAA, FY2001, P.L.106-398, 30 October 2000, as amended by Section 1024 of the NDAA, FY2007, P.L.109-364, 17 October 2006, also requiring a report not later than 15 February 2009 to the congressional defense, appropriations and foreign relations committees regarding the expenditure of DoD funding in direct or indirect support of counter-drug activities of foreign governments.  The report is to include the following for each foreign government:

· The total amount of assistance provided to, or expended on behalf of, the foreign government,

· A description of the types of counter-drug activities conducted using the assistance and the amount of funds provided for each type of counter-drug activity assisted, and 

· An explanation of the legal authority under which the assistance was provided.

Extension of Authority for Joint Task Forces to Provide Support to Law Enforcement Agencies Conducting Counter-Terrorism Activities (Section 1022)

· Further amends Section 1022(b) of the NDAA, FY2004, P.L.108-136, 24 November 2003, as amended by Section 1021 of the NDAA, FY2008, P.L.110-181, 28 January 2008, which authorized a joint task force of the DoD that provides support to law enforcement agencies conducting counter-drug activities may also provide support, subject to all applicable laws and regulations, now through FY2009, to law enforcement agencies conducting counter-terrorism.  
· This authorized support is to only be provided in the geographic area of responsibility of the joint task force.
Extension of Authority to Support Unified Counter-Drug and Counter-Terrorism Campaign in Colombia and Continuation of Numerical Limitation on Assignment of U.S. Personnel (Section 1023)

· Further amends Section 1021 of the NDAA, FY2005, P.L.108-375, 28 October 2004, as amended by Section 1023 of the NDAA, FY2007, P.L.109-364, 17 October 2006, extending the Secretary of Defense authority to support a unified campaign during FY2009 by the government of Colombia against narcotics trafficking and against activities by organizations designated as terrorist organizations.
· Likewise further amends the same sections limiting the number of U.S. personnel assigned to conduct such activities in Colombia during FY2009 to not more than 600 military personnel and not more than 600 U.S. citizens in Colombia under contract funded by federal funds also to support such activities.
Expansion and Extension of Authority to Provide Additional support for Counter-Drug Activities of Certain Foreign Governments (Section 1024)

· Further amends Section 1033 of the NDAA, FY1998, P.L.105-85, 18 November 1997, and amended by several subsequent NDAAs, extending the authority of the Secretary of Defense to provide certain defense articles and services during FY2009 to several drug-producing, trafficking, and money laundering countries.

· Four more countries – Guinea-Bissau, Senegal, El Salvador, and Honduras -- are newly authorized to receive such assistance, bringing the total number of eligible countries to now twenty-two.

· Further, total value of such assistance authorized during FY2009 is $75,000,000.

Comprehensive Department of Defense Strategy for Counter-Narcotics Efforts for U.S. Africa Command (Section 1025)

· Not later than 30 June 2009, the Secretary of Defense, in consultation with the Secretary of State, shall prepare and submit a comprehensive DoD strategy to the congressional defense committees with regard to counter-narcotics efforts in Africa, with emphasis on West Africa and the Maghreb.

Comprehensive Department of Defense Strategy for Counter-Narcotics Efforts in South and Central Asian Regions (Section 1026)

· Not later than 30 June 2009, The Secretary of Defense shall submit a comprehensive strategy to the congressional defense committees with regard to counter-narcotics efforts in the South and Central Asian regions, including the countries of Afghanistan, Turkmenistan, Tajikistan, Kyrgyzstan, Kazakhstan, Pakistan, and India, as well as Armenia, Azerbaijan, and China.

Subtitle D – Miscellaneous Authorities and Limitations
Enhancement of the Capacity of the U.S. Government to Conduct Complex Operations (Section 1031)

· Provides authority to the Secretary of Defense with a new 10 U.S.C. 409 to establish a Center for Complex Operations with the following purposes:

· To provide for effective coordination in the preparation of DoD personnel and other USG personnel for complex operations;

· To foster unity of effort during complex operations among:

· The departments and agencies of the USG,

· Foreign governments and militaries,

· International organizations and international nongovernmental organizations (NGOs), and

· Domestic nongovernmental organizations (NGOs); 

· To conduct research; collect, analyze, and distribute lessons learned; and compile best practices in matters relating to complex operations; and,

· To identify gaps in the education and training of DoD personnel, and other relevant USG personnel, relating to complex operations, and to facilitate efforts to fill such gaps.

· The Secretary of Defense is to seek the concurrence of the Secretary of State to the extent the efforts and activities involve foreign governments, foreign militaries, international organizations, and international NGOs.

· Complex operation is defined to include:

· A stability operation,

· A security operation,

· A transition and reconstruction operation,

· A counterinsurgency operation, and 

· An operation consisting of irregular warfare.

Sense of Congress on Sale of New Outsized Cargo, Strategic Airlift Aircraft for Civilian Use (Section 1037)

· A sense of Congress is expressed that the Secretary of Defense, in consultation with the Secretary of Transportation, should:

· Review the benefits and feasibility of a new production commercial cargo capability with a new C-17 commercial variant and determine whether such a capability is in the national interest, and

· If determined that such a capability is in the national interest, take appropriate actions to coordinate with the Federal Aviation Administration to achieve the type certification for the commercial variant.

Subtitle F – Other Matters

Standing Advisory Panel on Improving Coordination among the Departments of Defense and State and the U.S. Agency for International Development on Matters of National Security (Section 1054)

· The Secretaries of Defense and State and the Administrator of USAID may jointly establish an advisory panel to advise, review, and make recommendations on ways to improve coordination among the three agencies on matters relating to national security, to include reviewing their respective roles and responsibilities.

· This panel shall consist of twelve members to include:

· Three appointed by the Secretary of Defense in consultation with the Secretary of State and the Administrator of USAID,

· Three appointed by the Secretary of Defense with the advice of the chairmen of the Joint Staff and in consultation the Secretary of State and the Administrator of USAID,

· Three appointed by the Secretary of State in consultation with the Secretary of Defense and the Administrator of USAID, and 

· Three appointed by the Administrator of USAID in consultation with the Secretaries of Defense and State.

· The two Secretaries and the Administrator shall jointly appoint one member as the chair and one member as the vice chair.  However, the vice chair shall not be a member of the threesome appointed by a Secretary or Administrator that the chair is also a member.

· The members shall appointed not earlier than 20 January 2009 and not later than 20 March 2009.

· The members shall be private citizens with national recognition and significant experience in the federal government, the armed forces, public administration, foreign affairs, or development.

· The first meeting shall be not later than thirty days after the date of all the membership appointments are completed.  The panel is to meet not less than once every three months.

· Duties of the panel shall include:

· Analyze the roles and responsibilities of the two Departments and USAID regarding:

· Stability operations,

· Foreign assistance, to include security assistance, and

· Other areas the two Secretaries and the Administrator jointly agree are appropriate;

· Review:

· The structures and systems that coordinate policy-making,

· The national security-related roles and responsibilities of the two Departments, USAID, and, as appropriate, other relevant agencies to ensure effective coordination,

· The efforts of the two Departments, USAID, and other relevant agencies to ensure that lessons ;learned and expertise that is developed in carrying out programs related to national security are shared among the departments and agencies of the federal government, and

· The coordination of activities conducted abroad and carried out by the two Departments, USAID, and other relevant agencies; and

· Provide advice and make recommendations for otherwise improving coordination between and among the two Departments and USAID on matters of national security.

· An interim report is to be submitted by the Panel not later than 180 days after the first meeting to the two Secretaries and the Administrator that identifies:

· Aspects of the interagency structure and processes relating to matters of national security that should take priority in any effort to improve the coordination among the two Departments and USAID, and

· Methods to better coordinate the interagency structure and processes relating to matters of national security.

· Not later than 30 December of the year in which the interim report is submitted, the Panel shall submit a report to the two Secretaries and the Administrator on:

· The activities of the Panel,

· Any deficiencies relating to coordination among the two Departments, USAID and other relevant agencies on national security matters,

· Any improvements made during the period covered by the report to the coordination among the two Departments, USAID, and other relevant agencies on national security matters,

· Methods to better coordinate the interagency structure and processes among the two Departments, USAID, and other relevant agencies on national security matters, and 

· Such findings, conclusions, and recommendations as the panel might consider appropriate.

· The two Secretaries and the Administrator shall submit the interim and annual reports to the congressional foreign relations, armed services, and appropriations committees along with any additional information considered appropriate.

· Not later than thirty days after the submission of the two reports, the Panel members shall make themselves available to meet with and brief the same congressional committees on the contents of the reports.

· This advisory panel shall terminate on 31 December 2012.

Title XII – Matters Relating to Foreign Nations

Subtitle A – Assistance and Training

Extension of Authority to Build the Capacity of the Pakistan Frontier Corps (Section 1201)

· Section 1206(a) of the NDAA, FY2008, P.L. 110-181, 28 January 2008, is amended

to extend the authority for the Secretary of Defense, with the Secretary of State concurrence, to provide equipment, supply, and training assistance up to $75,000,000 using FY2008 DoD O&M funding during FY2008 and FY2009 to enhance the ability of the Pakistan Frontier Corps to conduct counter-terrorism operations along the Pakistan-Afghanistan border.

· Up to $25,000,000 in FY2009 DoD O&M funding is likewise authorized for the same purpose.

Availability across Fiscal Years of Funds for Military-to-Military Contacts and Comparable Activities (Section 1202)

· Provides a new 10 U.S.C. 168(e)(5) authorizing the use of funding for Mil-to-Mil programs or activities that begin in a fiscal year and end in the following fiscal year.  This change is to be effective for programs that begin on or after 1 October 2008.

Availability across Fiscal Years of Funds to Pay Incremental Expenses for Participation of Developing Countries in Combined Exercises (Section 1203)

· Provides for a new 10 U.S.C. 2010(d) authorizing the use of funding for bilateral or multilateral military exercises that begin in a fiscal year and end in the following fiscal year.  This change is to be effective for exercises that begin on or after 1 October 2008.

Extension of Temporary Authority to use Acquisition and Cross-Servicing Agreements to lend Military Equipment for Personnel Protection and Survivability (Section 1204)

· Amends Section 1202 of the NDAA, FY2007, P.L.109-364, 17 October 2006, extending the authority for the Secretary of Defense to lend for up to one year significant military equipment (SME) in U.S. Munitions List Categories I, II, III, VII, XI, and XIII through 30 September 2011 (vice 2008).  This equipment is for use by military forces of a nation while participating in combined operation with the U.S. in Iraq or Afghanistan.

· The required semi-annual usage report to the congressional armed services and foreign relations committees is to also include the following:

· With respect to equipment provided to each foreign force that is not returned to the U.S., a description of the terms of disposition of the equipment to the foreign force, and

· The percentage of equipment provided to foreign forces under this authority that is not returned to the U.S.

Authority for Distribution to Certain Foreign Personnel of Education and Training Materials and Information Technology to Enhance Military Interoperability with the Armed Forces (Section 1205)

· A new 10 U.S.C. 2249d is provided authorizing the Secretary of Defense, with the concurrence of the Secretary of State, to provide to military and civilian personnel of a friendly foreign government, with permission of that government:
· Electronically-distributed learning content for the education and training of such personnel for the development or enhancement of allied and friendly military and civilian capabilities for multinational operations, including joint exercises and coalition operations, and
· Provide information technology, including computer software developed for such purpose, but only to the extent necessary to support the use of such learning content for the education and training of such personnel.
· Any training and education provided shall include Internet-based education and training and advanced distributed learning and similar Internet learning tools, as well as distributed training and computer-assisted exercises.
· The providing of learning content and information technology under this authority shall be subject to the provisions of the AECA and other export control regime under law relating to the transfer of military technology to foreign nations.
· The Secretary of Defense is to develop and issue guidance on the procedures for the use of this new authority.
· Not later than 31 October following each fiscal year, the Secretary is to submit a report to the congressional armed services and foreign relations committees regarding the usage of this authority during such fiscal year.
· This amendment is effective 1 October 2008.
Modification and Extension of Authorities relating to Program to Build the Capacity of Foreign Military Forces (Section 1206)

· Amends Section 1206, NDAA, FY2006, P.L.109-163, 6 January 2006, as later amended by Section 1206, NDAA, FY2007, P.L.109-364, 17 October 2006, by extending the authority through 30 September 2011 (vice 2008) to take effect 1 October 2008.
· Also increases the annual program authority to $350,000,000 (vice $300,000,000).  But more importantly, authorizes the availability of funds from one fiscal year to extend into the next fiscal year for obligation.
· Additionally, further authorizes this 1206 assistance “to build the capacity of a foreign country’s maritime security forces to conduct counter-terrorism operations.”
Extension of Authority and Increased funding for Security and Stabilization Assistance (Section 1207)

· Amends Section 1207, NDAA, FY2006, P.L.109-163, 6 January 2006, as later amended by Section 1210, NDAA, FY2008, P.L.110-181, 28 January 2008, extending the authority through 30 September 2009 (vice 2008) to take effect 1 October 2008.

· The basic annual aggregate value for the 1207 program remains unchanged at $100,000,000; however, an additional $50,000,000 authority during FY2009 is provided for facilitating the provision by the Secretary of State of reconstruction, security or stabilization assistance to the country of Georgia.

· Additionally, nothing in this overall 1207 authority shall be construed as to authorize the provision of budget support to any foreign country.

Extension and Expansion of Authority for Support of Special Operations to Combat Terrorism (Section 1208)

· Amends Section 1208, NDAA, FY2005, P.L.108-375, 28 October 2004, later amended by Section 1202, NDAA, FY2008, P.L. 110-181, 28 January 2008, extending the authority of the Secretary of Defense to authorize support through FY2013 (vice 2010) to foreign forces, irregular forces, groups, or individuals engaged in supporting or facilitating ongoing special operations by U.S special operations forces to combat terrorism.

· Also amends the annual ceiling of support to $35,000,000 (vice $25,000,000).

· Additionally, requires “with the concurrence of the relevant Chief of Mission.”

· These amendments are effective 1 October 2008.

Increase in Amount Available for Costs of Education and Training of Foreign Military Forces under Regional Defense Combating Terrorism Fellowship Program (Section 1209)

· Amends 10 U.S.C. 2249c increasing the Regional Defense Combating Terrorism Fellowship Program (CTFP) annual authorization to $35,000,000 (vice $25,000,000) effective 1 October 2008.

Commanders’ Emergency Response Program (Section 1214)

· In stating the sense of Congress that the government of Iraq should assume increasing responsibility for funding and carrying out projects funded by the U.S. Commanders’ Emergency Response Program (CERP) and assume all costs associated with the Sons of Iraq as expeditiously as possible, amends Section 1202, NDAA, FY1206, P.L. 109-163, 6 January 2006, later amended by Section 1205, NDAA, FY2008, P.L.110-181, 28 January 2008, authorizes the appropriation of $1,700,000,000 during FY2008 and $1,500,000,000 during FY2009 for CERP.
Subtitle C – Other Matters

Payment of Personnel Expenses for Multilateral Cooperation Programs (Section 1231)

· Amends 10 U.S.C. 1051 authorizing the Secretary of Defense to pay for the travel, subsistence, and similar personal expenses of developing country defense personnel to attend multilateral, in addition to already authorized bilateral and regional, conferences, seminars, or similar meetings.
· Further amends 10 U.S.C. 1051 with a new subsection (e) authorizing funds available for the attendance of such programs and activities that begin in one fiscal year to be also available for the events that extend into the following fiscal year.
Participation of the DoD in Multilateral Military Centers of Excellence (Section 1232)

· Provides for a new 10 U.S.C. 2350m authorizing the Secretary of Defense, with the concurrence of the Secretary of State, to provide participation by DoD military and civilian personnel in any multilateral military center of excellence for the purposes of:
· Enhancing the ability of military forces and civilian personnel of the nations participating in such center to engage in joint exercises or coalition or international military operations, or
· Improving interoperability between the armed forces and the military forces of friendly foreign nations.
· U.S. participation in such centers shall be in accordance with memoranda of understanding (MOUs) entered into by the Secretary of Defense, with the concurrence of the Secretary of State, with the participating nation(s).  If DoD facilities, equipment or funds are to be used in these centers, the MOUs will provide the details of any cost-sharing arrangements or other funding arrangements.
· DoD O&M funds are available as follows:
· To pay the U.S. share of the operating expenses of any center in which the U.S. participates under this authority, or
· To pay the costs and expenses of DoD military and civilian personnel participating in centers under this authority.  No funds under this authority may be used to fund the pay or salaries of DoD military and civilian personnel participating in the centers.
· “Multilateral Military Center of Excellence” is defined as an entity sponsored by one or more nations that is accredited and approved by the Military Committee of NATO as offering recognized expertise and experience to personnel participating in the activities of such entity for the benefit of NATO by providing such personnel opportunities to:
· Enhance education and training,
· Improve interoperability,
· Assist in the development of doctrine, and
· Validate concepts through experimentation.
· This section is effective 1 October 2008.
Report on Utilization of Certain Global Partnership Authorities (Section 1237)
· Not later than 31 December 2010, the Secretaries of Defense and State are to jointly submit a report to the Congressional armed services, appropriations and foreign affairs committees on the implementation of the building global partnership authorities during the period beginning with enactment of this Act and ending 30 September 2010 to include the following:

· A detailed summary of the programs conducted for each country receiving this assistance, a description of the provided assistance, and its cost,

· An assessment of the impact of assistance provided with respect to each country,

· A description of:

· The processes used by the Departments of Defense and State to jointly formulate, prioritize, and select projects to be funded, and

· The processes, if any, used by the Departments to evaluate the success of each project so funded after its completion.

· A statement of the projects initiated under the building global partnership authorities that were subsequently transitioned to ands sustained under the authorities of the FAA or other authorities, and

· An assessment of the utility of the building global partnership authorities, and of any gaps in such authorities, including an assessment of the feasibility and advisability of continuing such authorities beyond their current expiration dates (whether in their current form or with such modifications as the Secretaries consider appropriate).

· “Building Global Partnership authorities” is defined to include:

· Authority for Building Capacity of Foreign Military Forces – originally authorized by Section 1206, NDAA, FY2006, P.L.109-163, 6 January 2006, and as later amended.

· Authority foe Security and Stabilization Assistance – Originally authorized by Section 1207, NDAA, FY2006, P.L.109-163, 6 January 2006, and as later amended.

· Civic Assistance Authorities under Combatant Commander Initiative Fund (CCIF) – Authorized by 10 U.S.C. 116(a(b)(6).

Title XIII – Cooperative Threat Reduction

Funding Allocations (Section 1302)

· $434,135,000 is authorized to be appropriated for Cooperative Threat Reduction programs (CTRP) to be obligated as follows:

· $79,985,000 for strategic offensive arms elimination in Russia,

· $6,400,000 for strategic nuclear arms elimination in Ukraine,

· $24,101,000 for nuclear weapons storage security in Russia,

· $40,800,000 for nuclear weapons transportation security in Russia,

· $59,286,000 for weapons of mass destruction proliferation prevention in the states of the former Soviet Union,

· $184,463,000 for biological threat reduction in the former Soviet Union,

· $1,000,000 for chemical weapons destruction,

· $8,000,000 for defense and military contacts,

· $10,000,000 for new Cooperative Threat Reduction initiatives, and

· $20,100,000 for activities designated as Other Assessments/Administrative Costs.

Title XIV – Other Authorizations

Subtitle A – Military Programs

Drug Interdiction and Counter-Drug Activities, Defense-Wide (Section 1405)

· $1,060,463,000 is authorized to be appropriated for FY2009.

Title XVI –Reconstruction and Stabilization Civilian Management

Authority to Provide Assistance for Reconstruction and Stabilization Crises (Section 1604)

· Sections 1601 through 1608 comprise the Reconstruction and Stabilization Civilian Management Act of 2008.
· A new Section 618 entitled “Assistance for a Reconstruction and Stabilization Crisis” is provided for the FAA.


“(a) Assistance –

(1) IN GENERAL – If the President determines that it is in the national interests of the United States for United States civilian agencies or non-Federal employees to assist in reconstructing and stabilizing a country or region that is at risk of, in, or is in transition from, conflict or civil strife, the President may, in accordance with the provisions set forth in section 614(a)(3) [FAA section on special authorities] , but notwithstanding any other provision of law, and on such terms and conditions as the President may determine, furnish assistance to such country or region for reconstruction or stabilization using funds described in paragraph (2).

(2) FUNDS DESCRIBED – The funds referred to in paragraph (1) are funds made available under any other provision of this Act [FAA], and transferred or reprogrammed for purposes of this section, and such transfer or reprogramming shall be subject to the procedures applicable to a notification under section 634A of this Act [FAA section on notification of program changes].

(3) RULE OF CONSTRUCTION – Nothing in this section shall be construed to provide authority to transfer funds between accounts or between Federal departments or agencies.”

   (b) Limitation – The authority contained in this section may be exercised only during fiscal years 2009, 2010, and 2011.”

Naval Vessel Transfer Act of 2008, P.L.110-429, 15 October 2008

· Both introduced and passed by the House on 27 September 2008 as HR7177.  Passed by the Senate on 1 October 2008 to be enacting on 15 October 2008 as P.L.110-429.
· Generally, HR7177 is the final but incomplete product of several bills that failed to clear committee or were passed by one house but to languish in the other.  Examples range from the United States-Republic of Korea Defense Cooperation Improvement Act of 2007 (S1846) to the later United States-Republic of Korea Defense Cooperation Improvement of 2008 (HR5443), or the Security Assistance Act of 2008 (S3563) to the Security Assistance and Arms Export Control Reform Act of 2008 (HR5916).
Transfer of Naval Vessels to Certain Foreign Recipients (Section 102)

· Authorizes the Section 516, FAA, grant EDA transfer of the following ships to be completed within two years of enactment of this Act:
· Ex-USS McInerney (FFG-8) to Pakistan,
· Ex-USS Andrew J. Higgins (AO-190) to Chile, and
· Ex-USS Fresno (LST-1182) and ex-USS Racine (LST-1191 to Peru.
· Value of transfer is not to count against the annual aggregate value ceiling of $425,000,000 as normally required by Section 516(g)(1), FAA.

· Any expenses incurred by the USG in connection with the transfer shall be charged to the receiving country.

· To the maximum extent practicable, as a condition of the transfer, any required repair or refurbishment shall be conducted at a shipyard in the U.S. including a U.S. Navy shipyard prior to transfer to the receiving country.

Assessment of Israel’s Qualitative Military Edge over Military Threats (Section 201)

· The President is to carry out “an empirical and qualitative assessment on an ongoing basis to the extent to which Israel possesses a qualitative military edge over military threats to Israel.  The assessment required under this subsection shall be sufficiently robust so as to facilitate comparability of data over concurrent years.”

· This assessment is to be used to inform the review by the U.S. of applications to sell defense articles and services under the authority of the AECA to countries in the Middle East.

· The first report on the assessment shall be submitted to the congressional foreign relations committees not later than 30 June 2009 and every four years thereafter.

· The AECA is amended with a new Section 36(h) -- Certification Requirement Relating to Israel’s Qualitative Military Edge.

· Any certification relating to a proposed defense sale or export under this Section [meaning Section 36] to any country in the Middle East other than Israel shall include a determination that the defense sale or export will not adversely affect Israel’s qualitative military edge over military threats to Israel.

· New Section 36(h)(2) defines “qualitative military edge” to mean the ability to counter and defeat any credible conventional military threat from any individual state or possible coalition of states or from non-state actors, while sustaining minimal damages and casualties, through the use of superior military means, possessed in sufficient quantity, including weapons, command, control, communications, intelligence, surveillance, and reconnaissance capabilities that in their technical characteristics are superior in capability to those of such other individual or possible coalition of states or non-state actors.

Implementation of Memorandum of Understanding with Israel (Section 202)
· Authorizes the appropriation of $2,550,000,000 in Section 23, AECA, Foreign Military Financing Program (FMFP) funding to be provided on a grant basis to Israel for FY2009. The funding is to be disbursed within thirty days after enactment of the Department of State, foreign operations, and related programs appropriation (S/FOAA) for FY2009, or 31 October 2008, whichever occurs later.

· The Consolidated Security, Disaster Assistance, and continuing Appropriations Act, 2009, Division A – Continuing Appropriations Resolution, 2009, Section 165, P.L.110-329, 30 September 2008, appropriates $2,550,000,000 in FY2009 FMFP for Israel.

· During FY2009, not less than $670,650,000 of this total shall be available for procurement in Israel of defense articles and services, including research and development.

Security Cooperation with the Republic of Korea (Section 203)

· Amends the AECA throughout adding the Republic of Korea to the group of countries generally providing for greater dollar thresholds for notifying Congress and shorter wait period prior to offering or approving the transfer of U.S. defense articles and services.  The “NATO countries plus three” now becomes “NATO countries plus four” adding the Republic of Korea in addition to Australia, Japan, and New Zealand.  The amendments include:
· Section 3(d)(2)(B) – 15-day (vice 30) advance notification for third party transfer of defense articles or services originally provided government-to-government.
· Section 3(d)(3)(A)(i) – 15-day (vice 30) advance notification for third party transfer of defense articles or services originally provided by export license.
· Section 3(d)(5) – notification threshold of $25 million (MDE) and $100 million (any item) [vice $14 million and $50 million respectively] for third party transfers.
· Section 21(e)(2)(A) – authority to reduce or waive nonrecurring research, development, and production costs in the interest of standardization in furtherance of mutual defense treaties.
· Section 36(b) – 15-day (vice 30) advance notification for FMS transfers over $25 million (MDE), $100 million (any item/service), or $300 million (design and construction) [vice $14 million, $50 million, and $200 million respectively]
· Section 36(c) – 15-day (vice 30) advance notification for DCS licensing over $25 million (MDE) or $100 million (any item/service) [vice $14 million and $50 million respectively].
· Section 36(d)(2)(A) – 15-day (vice 30) advance notification before approving a commercial technical or manufacturing licensing agreement.

· Section 62(c)(1) – 15-day (vice 30) advance notification prior to entering into or renewing a lease agreement.

· Section 63(a)(2) – Notification threshold of $25 million (MDE) or $100 million (any item) [vice $14 million and $50 million respectively] prior to entering into or renewing a lease for one year or more.

· Section 3(b)(2) – advance notification not required for third party transfer certain non-SME component items.

· Section 21(h)(1)(A) – authority to waive FMS QA, inspection, and CAS charges on a reciprocal agreement basis.

· Section 21(h)(2) – authority to provide cataloging data and services on a no-cost reciprocal agreement basis.

William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008, P.L.110-457, 23 December 2008

· Originally introduced on 18 October 2007 as HR3887.  Reported out of the House Foreign Affairs Committee (HFAC) on 6 November 2007 with H.Rpt 110-430.  Passed by the House on 4 December 2007 and forwarded to the Senate with no action taken by the Senate.
· Later introduced on 22 May 2008 as S3061 with no significant action completed by the Senate.
· The bill to be eventually enacted was originated within the HFAC on 9 December 2008 as HR7311.  On 10 December 2008, the HFAC reported out the bill without a report, with both the House and later the Senate passing the bill on this same date.  HR7311 was enacted on 23 December 2008 as P.L.110-457.
· Section 231 amends Section 105(d)(7), Trafficking Victims Protection Act of 2000, as amended [22 U.S.C. 7103(d)(7)], P.L.106-386, 28 October 2000, requiring the annual 1 May Attorney-General report to Congress to also include any activities by DoD to combat trafficking in persons, including:
· Educational efforts for, and any disciplinary actions taken against, members of the U.S. armed forces,
· The development of materials used to train the armed forces of foreign countries, and
· Effort to ensure that USG contractors and their employees or USG subcontractors and their employees do not engage in trafficking in persons.
· Additionally, the report is include activities or actions by federal departments and agencies to enforce Section 106(g), P.L.106-386, and any other similar law, regulation, or policy relating to USG contractors and subcontractors (and their respective employees) that engage in severe forms of trafficking in persons, the procurement of commercial sex acts, or the use of forced labor, including debt bondage.
· Title IV – Child Soldiers Prevention, which includes Sections 401 through 407, is entitled Child Soldiers Prevention Act of 2008.
· A child soldier is defined by Section 402 as any person under 18 years old who takes a direct part in hostilities as a member of governmental armed forces. 
· This also includes any person under 18 years old who has been compulsorily recruited into governmental armed force, any person under 15 years old who has been voluntarily recruited into governmental armed forces, or any person under 18 years old who has been recruited or used in hostilities by armed forces distinct from the armed forces of a state.

· This is to include those serving in any capacity including in a support role such as a cook, porter, messenger, medic, guard or sex slave.

· Section 404(a) prohibits the providing of certain military assistance to governments identified within the annual Secretary of State trafficking in persons (TIP) report to Congress (required by Section 110(b), P.L.106-386) as having governmental armed forces or government-supported armed groups, including paramilitaries, militias, or civil defense forces that recruit and use child soldiers.  The prohibited assistance include:

· Grant EDA authorized by Section 516, FAA,
· IMET authorized by Section 541, FAA,

· FMFP authorized by Section 23, AECA, and

· Licensed DCS authorized by Section 38, AECA.

· Per Section 404(b)(2), concurrently with the 110(b) report submission, the Secretary shall formally notify any government that is being reported to be in violation of the recruitment and use of child soldiers.

· Per Section 404(c)(1), the President may provide a U.S. national interest waiver for any such military assistance prohibition.  The appropriate foreign relations and appropriations congressional committees are to be notified not later than 45 days after granting any such waiver to include the justification.

· Any prohibited assistance may be reinstated by the President upon certifying to the same committees that the affected government has:

· Implemented measures that include an action plan and actual steps to come in compliance with acceptable standards, and

· Implemented policies and mechanisms to prohibit and prevent future government or government-supported use of child soldiers and to ensure that no children are recruited, conscripted, or otherwise compelled to serve as child soldiers.

· The President may provide international military education, training, and non-lethal supplies as defined by 10 U.S.C. 2557(d)(1)(B) otherwise prohibited by Section 404(a) of this Act upon certifying to the same appropriate congressional committees that:

· The government of such country is taking reasonable steps to implement effective measures to demobilize child soldiers in its forces or government-supported paramilitaries and is taking reasonable steps within the context of its national resources to provide demobilization, rehabilitation, and reintegration assistance to those former child soldiers, and

· The assistance provided by the USG to the government of such country will go to programs that will directly support professionalism of the military.

· This general exception may not remain in effect for a country for more than five years.

· The referenced 10 U.S.C. 2557(d)(1)(B) defines nonlethal supplies as DoD property, other than real property, that is not a weapon, ammunition, or other equipment or material that is designed to inflict serious bodily harms or death.

· Section 405(a) requires that U.S. missions abroad to thoroughly investigate reports of the use of child soldiers.

· Section 405(b) requires that the Secretary of State annual human rights report required by Sections 116 and 502B, FAA, include a description of the use of child soldiers in each country, including:

· Trends toward improvement in such country of the status of child soldiers or the continued or increased tolerance of such practices, and

· The role of the government of such country in engaging in or tolerating the use of child soldiers.

· Section 405(c) requires the President to submit an annual report not later than 15 June for the next five years to the same appropriate congressional committees of any country notified or waived in accordance with Sections 404(b)(2) or 404(c)(1) of this Act, to include:

· A list of notified countries,

· A list of waivers or exceptions under this Act,

· Justification for any such waivers and exceptions, and

· A description of any assistance provided under this Act pursuant to the issuance of such waiver.

· Section 406 amends Section 708 of the Foreign Service Act of 1980 with a new Section 406(c) – “ The Secretary of State, with the assistance of other relevant officials, shall establish as part of the standard training provided for chiefs of mission, deputy chiefs of mission, and other officers of the Service who are or will be involved in the assessment of child soldier use or the drafting of the annual Human Rights Report instruction on matters related to child soldiers, and the substance of the Child Soldiers Prevention Act of 2008.”

· This Act shall be effective 180 days after enactment.  This would be about 23 June 2009.

Conclusion


The security cooperation article for FY2009 includes a summary of four pieces of legislation that impacted U.S. international programs.  While the FY2009 S/FOAA was available on 11 March 2009, the individual country and program funding levels were not available until 7 May 2009 when the summary and highlights for FY2010 security assistance was entered unto the State Department Web page.  A second article is being separately written for FY2009 programs. 

Items of significance with the FY2009 DoD and continuing appropriations were additional ESF for Georgia and selected Caribbean countries and the continued prohibition for the sale of the F-22.

The NDAA for FY2009 contained several important new or extended authorities.  The “1033” counterdrug assistance authority is extended through FY2009 to include four additional countries bringing the total authority to 22 countries.  The FY2008 “1206” authority to build the capacity of Pakistan Frontier Corps was extended through FY2009.  The FY2007 “1202” authority for the loan of certain SME items using ACSAs was extended through FY2011.  The FY2006 “1206” authority to build the capacity of foreign military forces to counter terrorism was extended through FY2011 with an increased annual value of $350,000,000.  The FY2006 “1207” for DoD security and stabilization assistance to DoS was extended through FY2009.  The FY2005 special operations “1205” support authority was extended through FY2013 and increased to $35,000,000 annually.  The annual authority for CTFP was increased to $35,000,000.


A relatively small but significant 2008 law authorized the transfer of four ships total to three different countries as grant EDA, established the requirement for assessing and reporting Israel’s qualitative military edge (QME) over military threats, amended Section 36 of the AECA requiring a determination that a notified sale or licensing proposal will not adversely affect Israel’s QME, and amended the AECA throughout adding the Republic of Korea to the selective “NATO countries plus three (now plus four)” congressional notification process.


Any country identified using children as soldiers or in any human rights unacceptable support role is not to receive grant EDA, IMET, FMFP, or DCS.  An annual report is to be provided to Congress regarding educational and disciplinary actions by U.S. federal agencies to enforce trafficking in persons by U.S. military members, and any efforts taken to ensure USG contractor and subcontractor compliance with TIP prohibitions.

The annual S/FOAA for FY2009, “normal funding” from P.L. 111-8 plus “bridge funding” from P.L.110-252, initially provides for a total of $4,143 million for ESF, $91 million for IMET, $345 million for PKO, and $4,938 million for FMFP.

The May 2009 CBJ for FY2010 foreign operations includes a request of $6,504 million for ESF, $110 million for IMET, $294 million for PKO, and $5,274 million for FMFP.  The new Administration has also requested additional security assistance funding for FY2009 to include $2,875 million for ESF, $2 million for IMET, $50 million for PKO, and $98 million for FMFP.
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